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Proposed Reform: Financial Provision for Cohabiting Couples upon Separation

In June 2026, the government published a 100-page consultation paper entitled A fairer end to relationships[footnoteRef:1]. The paper proposes a tripartite reform to the law of financial provision upon relationship breakdown. The most significant proposed reform seeks to introduce a mechanism for cohabiting couples to apply for a range of financial orders upon separation.  [1:  https://www.gov.uk/government/consultations/a-fairer-end-to-relationships/a-fairer-end-to-relationships-consultation-document] 


The current law 

Under the current law, there is no specific regime under which cohabiting couples who separate may apply for financial awards. Instead, property disputes must be pursued through the civil courts and are governed by TOLATA 1996. In these cases, the court’s powers are limited, and there is no provision to award lump sum payments, to divide pensions or to award maintenance. 

Financial provision for children may be sought through the Child Maintenance Service (CMS), under the Child Support Act 1991. The CMS uses a statutory formula to calculate maintenance, and this is designed to cover only basic costs relating to clothing, housing and feeding the child. There is provision, under Schedule 1 Children Act 1989, for parents to apply for a top-up payment or for lump sums or property arrangements in relation to a child. However, these orders are made exclusively for the benefit and needs of the child, but not the parent. 

Crucially, there is currently no mechanism through which a cohabitant may seek a financial award for their own needs. This position can be contrasted with the extensive powers of the court to award financial remedies upon divorce or dissolution under the Matrimonial Causes Act 1973. 

Reasons for reform

Almost half of people (47%) in England and Wales wrongly believe in the concept of ‘common law marriage’.[footnoteRef:2] Namely, that unmarried couples who live together for a length of time or have children together will be treated as if they were married by the courts.  [2:  John Curtice et al (eds), British Social Attitudes: The 36th Report (NatCen 2019).] 


In addition, a growing number of couples are cohabiting but choosing not to marry or enter into a civil partnership. This number has more than doubled in the last 30 years, to around 3.5 million couples.[footnoteRef:3] Children are also impacted, with 51% of babies in 2022 being born to unmarried parents.[footnoteRef:4] Whilst the CMS can make provision for children, it does not do so for the primary carer of the child. This is concerning, as it has been shown that the financial struggles of a primary carer can impact upon a child’s welfare. One study suggested that children in continuing poverty are almost three times more likely to suffer from severe mental health problems.[footnoteRef:5] [3:  Office for National Statistics, Families and households (dataset, 17 April 2026) <https://www.ons.gov.uk/peoplepopulationandcommunity/birthsdeathsandmarriages/families/datasets/familiesandhouseholdsfamiliesandhouseholds>;]  [4:  Law Commission, Cohabitation: The Financial Consequences of Relationship Breakdown (Cm 7182, 2007), para 1.10; Office for National Statistics, Birth characteristics in England and Wales: 2022 (17 May 2024) accessible at: <https://www.ons.gov.uk/peoplepopulationandcommunity/birthsdeathsandmarriages/ livebirths/bulletins/birthcharacteristicsinenglandandwales/2022>.]  [5:  Mental Health Foundation, Poverty Statistics (Mental Health Foundation, 2024).] 


A further catalyst for reform is the desire to support individuals affected by domestic abuse. It is suggested that more robust protection for cohabitants would help to prevent the number of situations in which a victim of abuse is unable to leave the relationship because they cannot afford to live alone.

Proposed reform 

The key aspects of the proposed reform are outlined below. 

Eligibility

The framework will apply to where two people who are over the age of 18 are living together as a couple in an enduring family relationship’. In determining whether individuals are cohabitants, the court will consider a number of factors including the stability of the relationship, financial arrangements, and responsibility for children. 

Couples must have lived together for three years to be eligible, unless they live together and have a child, in which case no minimum duration period will apply. 

Time limits 

A two-year time limit, from the date of separation, will apply for an individual to bring an application. 

Needs-based approach

A two-stage approach is proposed. 

In the first stage, the needs of any children come first, as in divorce cases. 

Then, in the second stage the court will consider the individuals’ own financial needs. Crucially, the government intends for ‘needs’ to be treated differently to divorce cases. Unlike upon divorce, there will be no provision for sharing, and only a very limited consideration of compensation. 

The aim of the court will be to ensure that each person can secure suitable housing and meet living costs. Discretionary needs beyond those which are necessary will not be included, even if excess resources are available. When assessing needs, the court will be entitled to consider circumstances which are not directly linked to the relationship, such as if one individual has a health condition. In addition, it is proposed that misconduct by one of the parties shall be treated consistently across financial remedy proceedings on divorce and within the cohabitation framework. 

Remedies available

A range of remedies will be available to the court including lump sum orders, pension sharing orders and property adjustment orders. Maintenance orders will be available, but only in exceptional circumstances such as in cases of disability or serious health issues. Any periodical payments must be for a limited defined duration only. It will not be possible to make a ‘joint lives’ order. 

The opt-out system

Eligible cohabitants will automatically be covered by the framework, but couples can opt-out of the protections if they mutually agree to do so. Any opt-out agreement must be in the form of a valid contract and parties must obtain independent legal advice before signing any agreement. 



Greater protection or further interference? 

Whilst the proposal makes it clear that the cohabitation framework would offer a more limited selection of remedies compared to those available upon divorce, the reform still represents a substantial interference in a couple’s ability to manage their own affairs freely. It seems that it would be impossible to opt-out without at the very least instructing solicitors for legal advice. 

Furthermore, the government cites widespread belief in ‘common law marriage’, and the growing number of cohabiting couples as the leading basis of reform. Firstly, the paper fails to address the possibility that declining marriage rates may in part be caused by couples wanting to avoid the enduring financial ties that marriage imposes upon them. Secondly, rather than taking steps to educate the public that ‘common law marriage’ is a myth, the paper suggests the rather severe step of changing the law to fix this. If reform occurs, one may wonder what issues will emerge for the other half of the population who were aware that ‘common law marriage’ was a myth but now need to be taught otherwise. Whilst an opt-out system appeals in theory, it remains to be seen whether couples will be aware of the need to opt out, or how the government proposes to raise awareness of this need, given the failure to educate couples on the state of the law as it currently stands. 
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